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NOTICE OF MOTION AND MOTION TO ALTER OR AMEND JUDGMENT
AND FOR CLARIFICATION

PLEASE TAKE NOTICE that defendant Office of Independent
Counsel will bring the following motion to alter or amend judgment
and for clarification on for hearing pefore the Honorable William
D. Keller, United States District Judge, in his courtroom, United
States Courthouse, 312 North Spring Street, Los Angeles,
california 90012, on March 5, 2001 at 10:00 a.m. or as soon
thereafter as the matter can be heard.

The defendant moves this Court to alter or amend this Court's
ruling, entered on January 12, 2001, pursuant to Rule 59(e) of the
Federal Rules of Civil Procedure and Local Rule 7.16 on the
grounds that the Court failed to consider the material facts in
evidence regarding the specific public interest asserted by
plaintiff in the release of the Polaroid photographs as balanced
against the privacy interests of the decedent's family recognized
by the Court of Appeals. In addition, the defendant seeks a
clarification of the opinion regarding the duty to release the
originals of the five Polaroid photographs which were ordered
disclosed. The Motion is based upon this Notice, the attached
Memorandum of Points and Authorities, the other documents already
on file with the Court, and such oral argument as may be advanced

in support of the motion.
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Pursuant to the Local Rules, plaintiff and counsel for

defendant conducted the pre-£filing conference on January 24, 200L1.

DATED:

7 4h
This ,Q‘/t*day of January, 2001.

ALEJANDRO N. MAYORKAS
United States Attorney

.15 ff %f/fl L )L

JAN L. LUYMES 4

Assistant United States Attorney
Senior Litigation Counsel
Attorneys for Defendant
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MEMORANDUM OF POINTS AND AUTHORITIES

Plaintiff Allan J. Favish filed a Complaint under the Freedom
of Information Act ("FOIA"), 5 U.S.C. § 552 seeking information
allegedly improperly withheld from the plaintiff by the defendant,
Office of the Independent Counsel.

Pursuant to Rule 59(e), defendant hereby moves for
reconsideration of this Court's ruling, entered on January 12,
2001, mandating the disclosure of five of the Polaroid photographs
that have been withheld to protect the privacy interests of the
decedent's family.

As detailed below, we submit that reconsideration is
warranted because this Court failed to consider the material facts
in evidence regarding the specific public interest asserted by
plaintiff in the release of the Polaroid photographs as balanced
against the privacy interests of the decedent's family recognized
by the Court of Appeals. This Court failed to follow the
instructions of the Court of Appeals to balance the privacy
interest against the public interest in disclosure. Favish v.
Office of Independent Counsel, 217 F.3d 1168, 1174 (9th Cir. 2000)
(remanding the case to this Court for it "to examine the photos in
camera and to balance the effect of their release on the privacy
of the Foster family against the public benefit to be obtained by
their release"). We also ask this Court to clarify the opinion
regarding the duty to release the original of the five Polaroid
photographs ordered to be disclosed.

1. In the prior appeal, Mr. Favish argued that there was no
cognizable privacy right that would support the non-disclosure of

the death-scene Polaroid photographs under Exemption 7(C) of the
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Freedom of Information Act. ee 5 U.S.C. § 552(b) (7) (C). The

Court of Appeals rejected that argument. See Favish v. Office of
Independent Counsel, 217 F.3d 1168 (9th Cir. 2000). The Court held

that the "zone of privacy" protected by Exemption 7(C) extended to
"a spouse, a parent, a child, a brother or a gister" and
"preserves the memory of the deceased loved one." Id. at 1173.
The Court of Appeals explained that finding there was a
cognizable privacy interest in preserving the surviving family's
memory of the deceased, however, did not end the inquiry under
FOIA. The Court held that the "expectable invasion of their
privacy caused by the release of records" here "must be balanced
against the public purpose to be served by disclosure." 217 F.3d
at 1173. Under the plain language of Exemption 7(C}, a court must
determine whether disclosure "could reasonably be expected to
constitute an unwarranted invasion of personal privacy."
5 U.S.C. § 552(b) (7) (C). As the Supreme Court has held, this

inquiry requires the balancing of the privacy interest at stake

against the public interest served by disclosure. See U.S. Dep't

of Justice v. Reporters Committee for Freedom of the Press, 489

U.S. 749, 109 S.Ct. 1468, 103 L.Ed.2d. 774 (1989).

The Court of Appeals held that to undertake the balancing
inquiry mandated by Exemption 7(C) it was necessary for this Court
to examine the photographs. The Court observed, "[b]lalancing
without a knowledge of what the photos show would be an exercise
in the air." Favish, 217 F.3d at 1174. Accordingly, the Court of
Appeals remanded the matter to this Court for it "to examine the
photos in camera and to balance the effect of their release on the

privacy of the Foster family against the public benefit to be
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obtained by their release." Ibid.

2. With regard to the privacy interests toO be considered,
this Court appears to have interpreted the Ninth Circuit's opinion
as defining the zone of privacy as only applying to photographs
which were "graphic, explicit and extremely upsetting”". However,
the Court of Appeals held that the "zone of privacy" protected by
Exemption 7(C) extended to "a spouse, a parent, a child, a brother
or a sister" and "preserves the memory of the deceased loved one."
Id4. at 1173. Further, the Court of Appeals required this Court
"to balance the effect of their release on the privacy of the
Foster family against the public benefit to be obtained by their
release." Id. 217 F.3d at 1174.°

Thus, there is no requirement that the Polaroid photographs
here be "graphic, explicit, and extremely upsetting" in order to
be protected by Exemption 7(C). Under the Ninth Circuit's ruling,
the relevant inquiry is whether the photographs implicates the
family's "memory of the deceased loved one." Id. at 1173. Indeed,
there can be no question that the release of the five Polaroid
photographs here implicates the "privacy of the Foster family,"

which the Court of Appeals held is afforded protection under FOIA.

IThe language in the Ninth Circuit's opinion referencing the
term "graphic, explicit and extremely upsetting" does not use
that term to set out the standard to apply on remand. Rather,
the Court of Appeals used the term only to make the point that
this Court could not simply reply upon representations of the OIC
and that it was necessary to examine the photographs. The Court
stated:

The OIC represents that the 10 withheld photographs are
'graphic, explicit, and extremely upsetting.' That
description is not true of the photo already published
" in Time and on television, showing a hand holding a
gun. It may be true of the remaining 9 photos. But no
court has ever seen them.
Favish, 217 F.3d at 1174.
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Favish, 217 F.3d at 1174. The family's legitimate privacy
concerns are not limited to the most gory photographs.

The five Polaroid photographs that this Court ordered
released depict Mr. Foster's dead body in a manner that disturbs
the surviving family's "memory of the deceased loved one." Id. at
1173. All five Polaroid photographs show Mr. Foster's dead body in
Ft. Marcy Park. In two Polaroid photographs Mr. Foster's face is
clearly visible (photograph 3 of the first set and photograph 5 of
the third set). In three photographs, blood stains and/or blood
is clearly visible (photograph 3 of the first set, photograph 5 of
the first set, and photograph 4 of the third set). In none of the
pictures is Mr. Foster's neck or the back of his head visible.
While one can subjectively judge which of the photographs are most
shocking or gory, there can be no doubt that the release of these
colo; death-scene Polaroid photographs implicates the family's
privacy interest in preserving their memory of the deceased. The
compelling and deep-seated nature of the privacy interests of the
surviving Foster family -- including Mr. Foster's 86-year old
mother, his widow, Lisa Foster Moody, and their three children,
and his sister Sheila Foster Anthony -- were vividly articulated
in Ms. Anthony's declaration. The declaration states:

nour family has suffered a great loss under

extremely tragic circumstances, compounded by the

barrage of newspaper and magazine articles and

televisions reports that followed Vince's death. An

intensely emotional and private matter drew national

attention, and reporters, as well as simply curious

individuals, harassed my grieving family in unbelievably
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her brother's body,

insensitive ways. They do to this day. It is my ardent
desire to protect my family as well as myself from
additional torment which would result from the release
of these graphic photographs.

"I fear that release of these photographs certainly
would set off another round of intense scrutiny by the
media. Undoubtedly, the photographs would be placed on
the Internet for world consumption. Once again my family
would be the focus of conceivably unsavory and

distasteful media coverage. I cannot adequately express

‘how truly unjust, unfair and cruel it would be to

subject my family to more public scrutiny and the
dissemination of these photographs via the Internet or
by other print and electronic means. No member of any
family should ever be concerned with the possible public
exposure of photographs of this nature * * *.

"We have endured enough pain and persconal invasion
by the media and by those who investigated the death of
my brother. While I have tried here, I cannot
adequately express the anguish the release of these
photographs would bring to me and the entire Foster

family."

(Declaration of Sheila Foster Anthony, filed March 6, 1998)
We note that Ms. Anthony's concern that the photographs of
for world consumption," is based upon experience. The color

photographs already released by the government have been placed on

the internet by plaintiff and others. See

5

if disclosed, would be "placed on the Internet
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http://hometown.aol.com/AllanF8702/pagel.htm) ; http://www. fbicover
-up.com; http://www.swlink.com/ hoboh/index.htm.

3. In light of these strong privacy interests, the
disclosure of the photographs plainly "could reasonably be
expected to constitute an unwarranted invasion of personal
privacy," S5 U.S.C. § 552(b) (7)(C), absent some compelling public
interest in their disclosure.

In determining whether the photographs at issue here are
protected by Exemption 7(C) it is important to remember that even
a de minimis privacy interest supports the non-disclosure of the
photographs if there is no legitimate public interest, within the
meaning of FOIA, in the release of the photographs. Here, even if
the photographs are not deemed by this Court to be "graphic,
explicit, and extremely upsetting," they still implicate protected
privacy interests and must be protected absent a sufficient
countervailing public interest supporting their disclosure. Indeed
it is well established that in balancing the public and privacy
interestlunder FOIA, "something * * * outweighs nothing every

time." National Ass'n of Retired Federal Emplovyees v. Horner, 879

F.2d 873, 879 (D.C. Cir. 1989), cert. denied, 494 U.S. 1078

(1990) .

In its Order after remand, this Court did not delineate or
explain the "public benefit to be obtained by their release," as
mandated by the Court of Appeals. Favish had the burden to present
material facts to demonstrate with reasonable specificity the
public interest cognizable under FOIA that would be served by the
disclosure of the specific photographs. We submit that, upon

reconsideration, this Court should find that the public interest
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articulated by Favish in this case does not outweigh the privacy
interests of the surviving Foster family.

It is well established that, "unless the public would learn
something directly about the workings of the Government * * * [by

obtaining the information sought, its] disclosure is not affected

with the public interest." National Ass'n of Retired Federal
Employees v. Horner, 879 F.2d 873, 874 (D.C. Cir. 1989), cext.
denied, 494 U.S. 1078 (1990). See also Reporters Committee, 489
U.S. at 774 (upholding the withholding of the rap sheets of a
defense contractor's owners because such information can only

indirectly inform the public about the behavior of the

government) . Here, the Polaroid photographs -- depicting Mr.
Foster's body at the death scene -- themselves do not offer any
information about the operation of government. Although the

morbid details relating to Mr. Foster's death may indeed be of
interest to some members of the public, that does not make the
information fall within the ambit of the "public interest" served
by FOIA. See Reporters Committee, 489 U.S. at 772-774. The
purpose of FOIA is to allow the citizens to evaluate and
understand their government, and not for the release of records
for shock or entertainment value. Id. at 774 (while the
disclosure of the rap sheets might "provide details to include in
a news story * * * [it] is not the kind of public interest for
which Congress enacted the FOIA™).

Morever, in appraising the public interest under the FOIA,
the focus is not on what information might interest the public.
Information is not valuable to the public interest simply because

it might sell newspapers or achieve higher viewer ratings.
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Rather, the public value of the information is measured by the
extent to which disclosure would serve the "core purpose of the
FOIA," which is "contribut [ing] significantly to public

understanding of the operations or activities of the government."

Reporters Committee, 489 U.S. at 775. See also U.S. Dep't of

Defense v. FLRA, 510 U.S. 487 at 497, 114 S.Ct. 1006, 127 L.Ed.2d

325 (1994) ("the only relevant public interest in the FOIA
balancing analysis [is] the extent to which disclosure of the
information sought would 'she[d] light on an agency's performance

of its statutory duties' or otherwise let citizens know 'what

their government is up to'") (quoting Reporters Committee, 489
U.S. at 772-773). #

It was Favish's burden to "identify with reasonable
specificity the public interest that would be served by release.”

Hale v. U.S. Dept. of Justice, 973 F.2d 894, 900 (10th Cir. 1992),

vacated and remanded on other grounds, 509 U.S. 918 (1993). See

also King v. United States, 830 F.2d 210, 234 (D.C. Cir. 1987).

The requestor cannot simply claim that the public has an interest
in the subject matter to which the documents pertain. Rather, the
requestor must demonstrate that there is a public interest in the

ngpecific information being withheld." Senate of the Commonwealth

of Puerto Rico v. U.S. Dep't of Justice, 823 F.2d 574, 588 (D.C.

Cir. 1987) (R.B. Ginsburg, J.}.

In his Motion for Summary Adjudication of Issues filed on
February 11, 1998, Favish did not articulate a specific "public
interest" but instead made ten factual assertions supporting his
argument that the investigation by Independent Counsel Starr was

incomplete and untrustworthy and which therefore justified the
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release of the withheld photographs. (Favish Motion at 2 & 9-34)
As will be clear below, Favish's factual agsertions failed to meet
his burden to show there are specific public interests cognizable
under FOIA which could be satisfied by the release of the five
Polaroid photographs which this Court ordered disclosed.

a. nStarr and Fiske failed to tell the public about the
official report of a neck wound that conflicts with the official
autopsy."? (Favish Motion at 9). The report to which Favish
referred was the report of Dr. Haut (which report is part of the
record in this case, filed on January 9, 2001 as an exhibit to the
declaration of Regina A. McCoy). As Favish describes, in one
place, the Haut report describes Mr. Foster's wound as being
"mouth to neck" and in another place as being "mouth to head."
Favish also alluded to the statement of EMT Richard Arthur, who
stated he saw a wound on the side of Mr. Foster's neck. None of
the five Polaroid photographs which this Court has ordered to be
disclosed shows tre wound in the back of Mr. Foster's head and
none show his neck. Thus, Favish's factual assertion fails to meet
his burden to show there are specific public interests cognizable
under FOIA which could be satisfied by the release of the five
Polaroid photographs which this Court ordered disclosed. The
defendant respectfully requests this Court to consider that the
disclosure of the five photographs would not serve any public
interest alleged by Favish in the Court's balancing the public
interest against the significant privacy interests of the family

in preserving the memory of the deceased.

’Favish's own point headings are being utilized to summarize
each assertion.
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b. nStarr failed to explain why Lisa [Foster] reportedly
identified a black gun as silver and why this invalid
'identification' was treated as valid." (Favish Motion at 12)° 1In
that section, Favish referred to some confusion among the
statements of Mr. Foster's widow regarding whether the gun she had
been shown was black or silver. As is clear from the gquotation
from the FD-302 that Favish included in his motion on pages 13-14,
Mrs. Foster stated, when she was later shown the gun that had been
found in Fort Marcy Park, that that gun may have been the one she
previously had identified as being "silver." However, as relevant
to the present case, none of the photographs at igsue here, even
the ones that show the gun in Mr. Foster's hand, have any
relevance to explaining why Mrs. Foster described the gun as she
did.* Thus, Favish's factual assertion fails to meet his burden
to show there are specific public interests cognizable under FOIA
which could be satisfied by the release of the five Polaroid
photographs which this Court ordered disclosed. The defendant
respectfully requests this Court to consider that the disclosure
of the five photographs would not serve any public interest

alleged by Favish in the Court's balancing the public interest

3Contrary to Favish's assertion, the Report on the Death of
Vincent W. Foster, Jr. (which was filed with this Court on
January 9, 2001) at pp. 79-85 analyzes in detail the description
and ownership of the gun, including Mrs. Foster's recollections.

‘PFurther, in this case the defendant produced numerous
pictures, initially in black and white, and subsequently in
color, of the gun to Favish. (See Exhibit II to the Joseph
Declaration filed January 5, 1998, at pp. 10-39, 41, 59, 70; see
also Notice of Submission filed on January 9, 2001 at pg. 2.)
Thus, to the extent that there was ever any interest of the
public (different than a public interest cognizable by FOIA) in
the gﬁn, photographs of the gun have already been produced to
Favish.
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