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IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

Nos. 01-55487, 01-55788, 01-55789

ALLAN J. FAVISH,
Plaintiff-Appellant/Cross-Appellee,

V.

OFFICE OF INDEPENDENT COUNSEL,
Defendant-Appellee/Cross-Appellant,

and
SHEILA FOSTER ANTHONY; ET AL.,

Defendants-in-intervention-
Appellees/Cross-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

OPENING BRIEF FOR DEFENDANT-APPELLEE/CROSS-APPELLANT

STATEMENT OF SUBJECT MATTER AND
APPELLATE JURISDICTION

The district court's jurisdiction was based upon 5 U.S.C. § 552(a)(4)(B). On
remand from this Court, on January 12, 2001, the district court entered an order
requiring the Office of the Independent Counsel to disclose certain photographs to

plaintiff, and denied plaintiffs' claim regarding the disclosure of other photographs.



The Office of Independent Counsel filed a timely motion to reconsider. On March
8, 2001, the court denied the motion to reconsider. On March 9, 2001, plaintiff filed
a notice of appeal. On April 26, 2001, the Office of Independent Counsel and the
intervenors both filed timely notices of appeal. ER 733-736. This Court's jurisdiction
is based upon 28 U.S.C. §§ 1291, 1292(a)(1).

STATEMENT OF THE ISSUES

I. Whether the district court erred in holding that the five death-scene
photographs of the late Deputy White House Counsel Vincent W. Foster, Jr., which
the court deemed not to be “graphic, explicit and extremely upsetting,” were not
exempt from disclosure under 5 U.S.C. § 552(b)(7)(C).

II. Whether the five death-scene photographs deemed “graphic, explicit and
extremely upsetting” by the court were properly held exempt from disclosure under
5 U.S.C. § 552(b)(7)(C).

III. Whether the district court erred in denying plaintiff's belated request to
Vcompel testimony to ensure that the original photographs have not been subject to

tampering or alteration.



STATEMENT OF THE CASE
A.  Course Of Proceedings And Disposition Below.

Pro se plaintiff Allan Favish filed a Freedom of Information Act ("FOIA")
request with the Office of Independent Counsel ("OIC") seeking information and
documents relating to the agency's investigation of the death of Vincent W. Foster,
Jr. Thereafter, plaintiff brought this action under FOIA challenging the OIC's
decision to withhold certain material. Plaintiff challenged, inter alia, the OIC's
refusal to disclose 11 death-scene photographs, including ten of Mr. Foster's body at
the death scene. On November 13, 1998, the district court held that the ten death-
scene photographs of Mr. Foster's body could be withheld. Plaintiff appealed to this
Court. This Court reversed and remanded, holding that the district court was required
in this case to examine the photographs before it could determine whether they were
_exempt from disclosure.

On remand, the district court ordered the OIC to disclose five of the ten
remaining photographs at issue. The OIC filed a timely motion for reconsideration.
Sheila Foster Anthony (Mr. Foster's surviving sister) and Lisa Foster Moody (Mr.
’Foster‘s widow) then moved to intervene in the case to support the reconsideration
motion. The district court granted the motion to intervene, but denied the motion to

reconsider. Plaintiff, the OIC and the intervenors all filed notices of appeal.



B. The Statutory Background: The Freedom Of Information Act.

Under the Freedom of Information Act ("FOIA"), "each agency, upon any
request for records * * * shall make the records promptly available to any person."
5U.S.C. § 552(a)(3). The FOIA, however, exempts nine categories of information
from disclosure. See 5 U.S.C. § 552(b). The exemptions provided in Section
552(b)(7) ("Exemption 7") provide vital protection necessary to avoid harmful
disclosure of sensitive information in law enforcement records. In the present case,
the materials at issue were withheld as exempt under exemption (b)(7)(C). That
provision states that records and information are exempt from disclosure under FOIA
if they are "compiled for law enforcement purposes,” to the extent that "the
production of such law enforcement records or information * * * (C) could

reasonably be expected to constitute an unwarranted invasion of personal privacy

* %% v 57S.C.§552(b)7).!

! In 1986, Congress significantly broadened the scope of Exemption 7(C). Before
the 1986 amendment, the government was required to prove that the invasion of the
privacy interest at stake "would" be "unwarranted.”" The 1986 amendment supplied
a more flexible standard. See U.S. Dep't of Justice v. Reporters Committee for
Freedom of the Press, 489 U.S. 749, 756 n.9 (1989). In an effort to ease the burden
carried by the government in invoking Exemption 7(C) to protect the privacy interests
implicated in law enforcement records, Congress replaced the "'would' constitute an
unwarranted invasion of personal privacy" language with the more flexible "'could
reasonably be expected to' constitute" standard. Ibid.
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C. Statement Of The Facts.

1. The Multiple Investigations Of Mr. Foster's Death.

a. On July 20, 1993, Deputy White House Counsel Vincent W. Foster Jr. was
found dead in Fort Marcy Park, McLean, Virginia. ER 282. Because Fort Marcy
Park is a national park, the United States Park Police ("Park Police"), which is a
component of the National Park Service, had primary jurisdiction over the
investigation of Mr. Foster's death. ER 285. The Park Police invéstigated the cause
of death and the surrounding circumstances. On August 10, 1993, the Park Police
announced its finding that Mr. Foster committed suicide. ER 285-286.

b. After Mr. Foster's death, a handwritten note was found torn into pieces at
the bottom of his briefcase in his White House office. The Federal Bureau of
Investigation ("FBI") conducted an investigation into the circumstances surrounding
the discovery of the note. On August 10, 1993, the FBI publicly announced its
finding of no criminality in connection with the note's discovery. ER 285-286.

¢. On January 20, 1994, the Attorney General appointed Robert B. Fiske, Jr.,
pursuant to 28 C.F.R. 600, 603.1, as the regulatory Independent Counsel in the matter
of Madison Guaranty Savings and Loan Association. ER 287. Mr. Fiske
investigated, inter alia, the circumstances surrounding Mr. Foster's death and the
events that occurred in the White House following his death, including the discovery

of the note and the handling of documents found in Mr. Foster's office. ER 287-288.
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On June 30, 1994, Mr. Fiske issued a 58-page public report concluding that the
"overwhelmihg weight of the evidence compels the conclusion * * * that Vincent
Foster committed suicide in Fort Marcy Park On July 20, 1993." ER 288.

d. Two extensive congressional inquires into the Park Police's investigation
of Mr. Foster's death were also conducted. Both inquiries concluded that Mr. Foster
committed suicide. See S. Rep. No. 103-433, 103d Cong., 4 (1995) ("[t]he evidence
overwhelming supports the conclusion of the Park Police that on July 20, 1993, Mr.
Foster died in Fort Marcy Park from a self-inflicted gun shot wound"); ER 288
(quoting Summary Report by William F. Clinger, Jr., Ranking Republican,
Committee on Government Operations, U.S. House of Rep., on the Death of White
House Deputy Counsel Vincent W. Foster, Jr. (Aug. 12, 1994) ("all available facts
lead to the undeniable conclusion that Vincent W. Foster. Jr. took his own life in Fort
Marcy Park, Virginia on July 20, 1993 ")).

e. On August 5, 1994, after enactment of the Independent Counsel

Reauthorization Act of 1994, the Special Division of the United States Court of

.Appeals for the District of Columbia Circuit appointed Judge Kenneth W. Starr as
Independent Counsel. ER 289-290. Judge Starr conducted an extensive investigation
into the circumstances of Mr. Foster's death. ER 290-298.

On October 10, 1997, the Special Division of the Court of Appeals granted the

Office of Independent Counsel permission to publically release its Report on the
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Death of Vincent W. Foster, Jr.. by the Office of Independent Counsel In re: Madison

Guaranty Savings and Loan Association. ER 278-406. The 114-page report

concluded that" Mr. Foster committed suicide. ER 375-379. Based on the
considerable available evidence and in agreement "with the conclusion reached by
every official entity that has examined the issue," the report found that Mr. Foster
committed suicide by gunshot in Fort Marcy Park on July 20, 1993. ER 379.

2. The District Court Action.

a. Plaintiff Allan Favish filed a Freedom of Information Act (“FOIA”) request
with the Office of the Independent Counsel (“OIC”) seeking the disclosure of
documents relating to the OIC's investigation of the death of the late Deputy White
House Counsel Vincent W. Foster, Jr. Among the documents requested were eleven
‘death-scene Polaroid photographs. The OIC refused to release the death-scene
photographs. The OIC found that the release of these photographs would unduly
invade the privacy interests of the surviving family members.

Favish administratively appealed the OIC’s decision. On February 19, 1997,
the OIC denied the appeal.

b. Favish filed the present action under the Freedom of Information Act on
March 6, 1997, challenging the nondisclosures by the OIC. Thereafter, the parties
entered into a stipulation narrowing the claim to the propriety of OIC's withholding

the eleven death-scene photographs. As to these eleven photographs, the parties
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stipﬁlated that the photographs were compiled for law enforcement purposes (the
threshold requirement for a FOIA (b)(7) exemption). “The only issue left to be
resolved with regard to this exemption is whether the disclosure of these photographs
could reasonably be expected to constitute an unwarranted invasion of personal
privacy.” Stipulation to Dismiss With Prejudice Claims As To Certain Information
Withheld, 2 (Feb. 11, 1998).

c. Upon cross-motions for summary judgment, the district court held that the
OIC properly withheld pursuant to the (b)(7)(C) exemption the ten photographs of
Mr. Foster's body at the death scene. The court ordered the OIC to produce one
photograph of Mr. Foster’s eyeglasses which had also been withheld. Favish
appealed that ruling to this Court. [The OIC complied with the order to disclose the
photograph of the eyeglasses; accordingly, only ten photographs remain in dispute.]

3. The First Appeal.

This Court, in a 2-1 ruling, reversed and remanded. See Favish v. Office of

Independent Counsel, 217 F.3d 1168, 1 173 (9th Cir. 2000). The Court held that even

though Mr. Favish was counsel for the plaintiff that sought the same photographs in

Accuracy in Media v. National Park Service, 194 F.3d 120, 122-123 (D.C. Cir. 1999),
cert. denied, 529 U.S. 1111 (2000), and though the FOIA claim was for- the

photographs rejected by the D.C. Circuit, he could again pursue a FOIA claim himself

in this Circuit. Favish, 217 F.3d at 1171.
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This Court, like the D.C. Circuit in Accuracy in Media, rejected the argument

that the surviving family members do not have a privacy right protected by
Exemption 7(C). This Court held that the “zone of privacy” protected by the
Exemption 7(C) extends to “a spouse, a parent, a child, a brother or a sister” and
“preserves the memory of the deceased loved one.” Favish, 2 17 F.3d at 1173. This
Court explained, however, that finding that surviving family members had a
cognizable privacy interest did not end the inquiry under FOIA. The Court ruled that
the “expectable invasion of their privacy caused by the release ofrecords” here “must
be balanced against the public purpose to be served by disclosure.” Id. at 1173. In
order to undertake this balancing inquiry, the Court found that it was necessary for
the district court to examine the photographs. The Court observed, “[b]alancing
without a knowledge of what the photos show would be an exercise in the air.” Id. at
1174. Accordingly, the Court remanded the matter for the district court “to examine
the photos in camera and to balance the effect of their release on the privacy of the
Foster family against the public benefit to be obtained by their release.” Ibid.
Judge Pregerson dissented in part. He disagreed with the majority that a
“remand for an in camera inspection of the photographs is necessary before these
interests can be properly balanced.” 217 F.3d at 1174. Judge Pregerson explained

that the affidavit and exhibits submitted by the OIC was “sufficiently detailed to

justify withholding these photographs under Exemption 7(C)” without an inspection
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of the photographs. Ibid. Accordingly, Judge Pregerson would have held “that the
nine, never-before-released post-mortem Polaroid photographs of Foster's face and
body are exempt from disclosure under Exemption 7(C).” Ibid. Judge Pregerson said
he would, “however, order the release of the photograph of Foster's right hand
clutching the gun, which previously appeared in Time Magazine and other media.”
Ibid.

——

4. The Ruling On Remand.

a. On remand, the district court explained that it construed this Court's ruling
as holding that only those photographs that were “graphic, explicit and extremely
upsetting” were within the “zone of privacy” protection. ER 409. In accord with that
standard, the district court after reviewing the photographs, ordered the OIC to
disclose five of the ten photographs at issue. ER 409-410.

b. The OIC filed a timely motion to reconsider. Sheila Foster Anthony (Mr.
Foster's surviving sister) and Lisa Foster Moody (Mr. Foster's widow) then moved
to intervene in the case to support the reconsideration motion. Favish also filed a
motion, seeking discovery to determine whether the photographs had been tampered
with or altered.

The district court granted the family members' motion to intervene, but denied
Vthe reconsideration motion. The court also denied Favish's request for discovery. ER

713.
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SUMMARY OF ARGUMENT

I. A. In accord with FOIA Exemption 7(C), this Courf in the prior appeal
ordered the district court on remand “to balance the effect of [the release of the death-
scene photographs of Mr. Foster] * * * on the privacy of the Foster family against
the public benefit to be obtained by their release.” Favish, 217 F.3d at 1174. The
district court on remand, however, failed to engage in the balancing mandated by this
Court. Rather, the district court erroneously construed this Court's ruling as holding
that only those photographs that were “graphic, explicit and extremely upsetting”
should be withheld from disclosure. Applying that standard, the court ordered the
OIC to disclose five of the ten photographs at issue.

This Court did not, however, instruct the district court to withhold the
photographs only if they were “graphic, explicit, and extremely upsetting.”
Moreover, there is no such requirement under the FOIA. The qﬁestion under FOIA
is whether there is a legitimate expectation of privacy, not whether the information
revealed would be shocking or gory.

B. Inits prior ruling, this Court held that the photographs are all to be deemed
within the “zone of privacy protection” afforded by Exemption 7(C) as long as they

implicate the family's “memory of the deceased loved one.” Favish,217F.3dat1173.

While the five photographs that the district court withheld from disclosure show Mr.
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Foster's face and body at somewhat closer range, all ten of the photographs of Mr.
Foster's body post-mortem plainly implicate the family's “memory of the[ir] deceased
loved one.” Ibid.

On remand, Mr. Foster's surviving sister and Mr. Foster's widow submitted
very powerful declarations supporting the family's privacy interests. ER 528-532.
In light of the strong privacy interests expressed by the family, there can be no
question that the disclosure of the photographs at issue here “could reasonably be
expected to constitute an unwarranted invasion of personal privacy,” 5 US.C. §
552(b)(T)(C).

C. In his brief on appeal, plaintiff reasserts the argument that the only privacy
interest protected under FOIA isa person's interest in avoiding disclosure of personal
matters regarding him or herself. This is the very same argument that this Court
correctly rejected in the prior appeal in this case.

D. Because £here is a substantial privacy interest supporting the nondisclosure
of the photographs at issue, all ten photographs must be deemed exempt from
disclosure, absent a finding of a countervailing compelling public interest served by
their disclosure. There is no such public interest implicated by these photographs.

1. There must be a nexus between the asserted public interest and the
documents sought by the FOIA requestor. Accordingly, the public interesf asserted

by Mr. Favish must be assessed in relationship to the requested photographs. Here,
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as we detail below, the photographs that the district court ordered released have little
if any relevance to Mr. Favish's asserted conspiracy theories. For example, Mr.
Favish asserts that there is a public interest in determining whether Mr. Foster may
have been shot in the neck. None of the five Polaroid photographs that the district
court has ordered to be disclosed, however, show Mr. Foster's neck.

Mr. Favish also cites statements made by Mr. Foster's widow regarding the
identification of the gun. None of the photographs at issue here, however, have any
relevance to explaining why Mrs. Foster initially described the gun as she did in the
wake of the trauma of her husband's death. Moreover, to the extent that there was
ever any public interest in seeing a picture of the gun, numerous color photographs
of the gun have already been produced to Mr. Favish.

2. The public interest in disclosure must also be viewed in light of the
information that has already been disclosed to the public. The government has
released an abundance of information graphically detailing all but the most morbid
facts about Mr. Foster's death and the government's multiple investigations thereof.
To the extent that there is some public interest in information relating to the nature
of MIr. Foster's fatal wounds and how the investigations were conducted, the material
released already contains extensive detailed information in that regard.

Mr. Favish is not satisfied by the OIC report. He points to alleged

inconsistencies in the evidence that he does not believe were adequately dealt with
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in the report. He says that while the matters he raises were dealt with and rejected,
they were not “refuted” to his satisfaction. Mr. Favish's desire to prolong this matter
and ‘to personally reinvestigate and reexamine all of the evidence does not, however,
create a public interest that justifies an invasion of the privacy rights of the surviving
family members.

3. While “[n]othing in the statutory command [of the FOIA] conditions agency
compliance on the requesting party showing that he has knowledge of misfeasance
by the agency,” Favish, 217 F.3d at 1172, a requestor may attempt to bolster the
weight of the public interest by asserting that the documents are needed to disclose
government wrongdoing. Here, Favish attempts to bolster his claim of “public
interest” through assertions of conspiracy theories and speculation of a mass
governmental cover-up relating to Mr. Foster's suicide. His primary theory appears
io be that Mr. Foster was wounded on his neck, and that the official reports of the
fatal wound (entering through the mouth and existing through the back of the head)
were fabrications.

In assessing such claims of enhanced public interest, it is important to
remember that FOIA is a sunshine statute. It was never intended, however, to
.deputize every citizen as a private independent counsel with the unlimited right to
examine and reevaluate all of the original evidence in all criminal investigations so

that they can assess whether the government's conclusions were correct. Accordingly,
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