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Almost three years after having filed his motion for summary
adjudication in 1998, plaintiff Allen Favish (a lawyer who
represenﬁs himself) now seeks discovery, styled as a Motion for
Court to Compel Testimony filed on January 19, 2001, allegedly
based upon the contents of two books that were published in 1997,
raising issues he never before raised in this litigation.
Defendant Office of Independent Counsel (OIC) opposes Favish's
Motion To Compel Testimony, which should be denied for several
reasons. First, on July 9, 1997, this Court set the discovery cut-
off in this action as October 29, 1997. Plaintiff never sought to
continue the discovery cut-off in this matter. While discovery is
limited in FOIA cases as discussed below, Favish's failure to seek
to extend the discovery cut-off should preclude him from doing so
over three years later. Further, Favish has failed to state any
reason why the discovery he seeks could not have been timely
sought. Second, Favish has not noticed any discovery in this
matter. Thus, a ﬁotion styled as a "Motion to Compel Testimony" is
premature at best, and at worst, completely ignores Local Rule
7.15 regarding discovery disputes.

Should the Court consider the Motion, Favish's Motion should
be denied for three additional, and related, reasons. First,

Favish has failed to make a substantial showing that the OIC has

failed to produce to the Court the agency records -- certain
Polaroid photographs -- that were identified in Favish's FOIA
requests. Second, Favish has failed to show any likelihood that

either Rodriguez or Rambusch (the two former OIC employees he
proposes to depose, and only identified in the last two lines of

his motion on page 12} would have aﬁy knowledge regarding the
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0IC's current production given that both of those persons left the
O0IC nearly six years ago. Third, the discovery which Favish seeks
is not abpropriate in a FOIA action. In short, the discovery
Favish seeks is the guintessential fishing expedition, too late
and irrelevant. Favish requested the Court to order the OIC to
produce the originals of the ten Polaroid photographs still at
issue. The OIC produced them to the Court for its in camera review
on January 10, 2001. The Court should deny Favish's Motion To
Compel Testimony.
BACKGROUND

A. Favish's FOIA Request And History Of This Action

By letter dated January 6, 1997, Favish sent to the OIC a
request under the Freedom of Information Act (Exhibit I-1 to the
Declaration of Darrell M. Joseph filed January 5, 1998) . Favish
requested very speéific photographs which plaintiff attempted to
jdentify in 10 categories. With the exception of categories 2 and
3, the plaintiff‘identified the photographs he sought as copies of
certain photographs published in Volume II of Hearings Relating to

Madison Guaranty S&L and the Whitewater Development Corporation --

Washington, D.C. Pﬁase, 103d Cong. (1994) ("the Senate hearings
Volume II"). In categories 2 and 3, Favish did not correlate the
photograph he sougﬁt with a specific photograph contained in the
Senate hearings Vo;ume II; instead Favish sought the photographs
listed on pg. 2112 0£ the Senate hearings volume II (which
contains a photocopy of an Federal Bureau of Investigation
"Receipt for Propefty Received/Returned/Released/Seized"” dated May

2, 1994 listing eighteen Polaroid photographs. (Joseph Decl., ¢
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6(a))’ The copy of the receipt for property received appears on
page 46 in Exhibit II to the Joseph Declaration filed on January
5, 1998 kand the attachment to the Notice of Submission described
infra, and to the Declaration of Karl Gellert attached to this"
Memorandum) .

As the Court is aware from the "Notice of Submission Under
Seal of Ten Original Polaroid Pictures to Court For Court's In
Camera, Ex-Parte Examination" filed on January 9, 2001, the OIC
already produced copies of Polaroids 1-2 identified in the top
section and Polaroids 1-5 identified in the middle section on page
46 with Exhibit II. In addition, the OIC produced to Favish a
color copy of Polaroid 2 identified in the bottom section of
Exhibit II on June 11, 1998 as part of the defendant's compliance
with the Court's order to produce color copies of information
previously disclosed in black and white.

Favish filed his motion for summary adjudication on February
11, 1998. While‘he did seek production of color copies of all the
photographs already produced, Favish did not seek any discovery as
to whether the original photographs which were still being |
withheld had been "touched-up" or "otherwise tampered with", the
predicate of his 2/21/01 Motion to Compel Testimony at pg. 3.
Favish never mentioned either of the two books which he now
presents as the basis for his Motion to Compel Testimony. In
neither his reply in support of his motion for summary
adjudication filed on March 2, 1998 nor his February 23, 1998

opposition to defendant's motion for summary judgment did Favish

10f the eighteen photographs listed on pg. 2112, ten
photographs are still at issue in this action. None of the ten
photographs were published in the Senate Hearing Volumes.

3
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seek any discovery of any kind or mention either of the two books
which he presents as the basis for his Motion. While in both his
1998 repiy and opposition Favish requested the Court to undertake
an in camera examination of the withheld Polaroids, Favish's
request was predicated seeking the Court's determination as to
whether the Polaroids were "graphic, explicit, and extremely
upsetting". (See Favish 3/2/98 Reply at pp. 15-18, Favish 2/23/98
Opposition at pp. 7-9). Despite the fact that the two books upon
which Favish relies were published in 1997, Favish makes no
mention of any concern that the original Polaroids were "touched-
up" or "otherwise tampered with". None of_the other documents
filed with the Court by Favish in conjunction with Favish's motion
for sﬁmmary adjudication or in opposition to the OIC's motion for
summary Jjudgment address the need for discovery, let alone for the
reasons asserted by Favish in his Motion to Compel Testimony.

In compliance with this Court's Order to produce the
originals (and iﬁplicitly that of the Ninth Circuit Court of
Appeals Decision) and Favish's request that the originals be
produced to the Court, the originals of the ten withheld Polaroid
photographs were presented to the Court for its in camera review.
(See Notice of Submission dated 1/09/01; Declaration of Karl N.
Gellert attached hereto.) Favish's 1/21/01 Motion to Compel
Testimony suggests that he needs to take depositions of two former
0IC employees (who have not worked for the OIC for 6 years) to
determine whether the government produced npristine originals" or
nproduced copies of originals", as suggested in Favish's Motion to

Compel Testimony at pg. 3.
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B. Favish's Two Books Upon Which He Relies

Favish's Motion To Compel Testimony is premised on the

supposed plausibility of stories that appeared in two books that

were published in 1997: The Strange Death of Vincent Foster: An

Investigation, by Christopher Ruddy, and The Secret Life of Bill

Clinton: The Unreported Stories, by Ambrose Evans-Pritchard. (See

Exhibit 1 at hand-numbered pg. 15 and Exhibit 2 at hand-numbered
pg. 23 of Favish's Motion.) (It should be noted that both of these
books were published prior to the public release of the OIC's
Report on the Death of Vincent Foster, Jr., on October 10, 1987.
Many of the factual assertions made by the books were addressed
and refuted by the OIC's report on file with this Court.)

Relevant to Favish's present Motion, Ruddy's book makes the
following assertions: Two of the paramedics who observed Mr.
Foster's body in Fort Marcy Park on July 20, 1993, were Richard
Arthur and George Gonzalez. According to Ruddy, Arthur stated
thét he saw a builet wound in Mr. Foster's neck; Gonzalez stated
that he saw a bullet wound in Mr. Foster's forehead. Strange
Death at 163. Ruddy stated that Independent Counsel Fiske
concluded that in a Polaroid photograph showing Mr. Foster's neck,
the marks on the side of his neck were bloodstains, not bullet
wounds. Id. at 164. Ruddy then asserted that Miquel Rodriguez, {(an
associate independent counsel working for Independent Counsel
Starr) had an enlargehent of the Polaroid made. According to
Ruddy:

The enhancement of a Polaroid made by the outside agency

was showing something more awful than a simple

bloodstain: A large gash, with black powdery marks, was
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evident on the right side of Foster's heck. In
addition, the enhanced photo showed that some blood from
Foséer's shirt may have stained his neck, but this
didn't provide an explanation for the apparent damage to
the neck or the black marks.

Rodriguez went back and looked at the enhanced
photo used by the FBI during the Fiske probe. He noted
how blurry it looked compared to the one he had had
enhanced at the outside agency. He then began to review
the handling of the photos by reading the notations made
on the back of each set during the time they were
enhanced. These markings showed that the FBI lab had
not used the original Polaroids for enhancement as he
did when he sent Lucia Rambusch to have them enhanced.
Instead, the FBI lab had made copies of the original
park Police Polaroids with another Polaroid camera.

Then the seéond-generation Polaroids were photographed
by a 35 mm camera in the FBI lab to make enhancements
for analysis. These blurred and enhanced photographs,
made from copies of copies, were utilized by the FBI
experts and Fiske's pathology team to make conclusions
about the stains and blood patterns.

Id. at 164-65 of Exhibit 1 to the Favish Motion.
Evans-Pritchard, on the other hand, asserted:

It became obvious [to Rodriguez] that the FBI
agents who did the nuts and bolts work for the Fiske
Report were engaged in a systematic cover-up. Now, a

year and a half later, the same FBI agents were still
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there in the Office of the Independent Counsel, the
gatekeepers who controlled access to witnesses, the
docﬁments, the evidence. Yet Kenneth Starr had kept
them on, allowing them to be the judge of their own past
work.

Rodriguez kept muttering about the photograph. "Is
this all there is?" he asked.

Yes, that's all there is; that's the original,
replied his FBI staff. And so it might have rested if
it had not been for the courage of one person in the
Office of the Independent Counsel who managed to gain

access to the locked files. Hidden inside was a folder

"of crime scene photographs that had been deliberately

withheld from the prosecutor.

Among them was the original Polaroid of Foster's
neck. What it showed was something very different from
the “contacf stain" in the fraudulent picture that had
been circulating. Evidently, somebody had taken a photo
of the original and then touched it up to disguise the
incriminating evidence. This second-generation copy had
been used to create an enhanced "blow up."

Wary of entrusting anything to the FBI crime labs,
Rodriguez turned to the Smithsonian Institution for
enhancement of the original. The work was done by the
Smithsonian's subcontractor, Asman Custom Photo Service
on Pennsylvania Avenue. A set of five "blowups" of the
original were made. They revealed a dime-sized wound on

the right side of Foster's neck (his left side) about
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halfway between the chin and ear. It was marked by a
black "stippled" ring -- a sort of dotted effect, like
an éngraving -- that was suggestive of a .22 caliber
gunshot fired at point blank range into the flesh.
Secret Life at 139-140.

The OIC's report dispels any notion that there was a neck
wound on Mr. Foster's body. First, and most important, the
persons who performed the autopsy on Mr. Foster found only the
wound that caused his death: a perforating gunshot from the back

of his mouth through the back of his head. See Report on the Death

of Vincent W. Foster, Jr. at 33-34 and fn. 77. As to the 19%4

interview report that attributed to Gonzalez the statement that he
saw a wound on Mr. Foster's forehead, in 1996 Gonzalez stated that
the 1994 report of interview does not reflect what he recalled
seeing or what he intended to report. Id. at 33-34 n.77.
Ssimilarly, although Arthur had stated that he believed he saw a
bullet wound in Mr; Foster's neck, when shown the autopsy
photographs in 1996 Arthur conceded that he may have been mistaken
about such a wound{because the autopsy photographs were taken at a
better angle and héd a better view. Id. at 34 n.77.

But, as discussed below, determining whether Mr. Foster was
shot in the neck ié not an issue before this Court. The issue in
this case is only whether Favish is entitled to copies of the
agency records that he jdentified in his FOIA request. Discovery
would be appropriate in this case only if Favish had raised some
substantial doubt about the adequacy of the search for the records

which Favish requested. He has not done so.
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ARGUMENT

A. Favish's Motion Is Predicated Upon Inadmissible Hearsay

As é preliminary matter, Favish requests the Court to take
judicial notice of the two books in Exhibits 1 and 2 to the Favish
Motion To Compel Testimony, but only to establish that the books
were published and not for the truth of the matters asserted
therein. (Motion, pg. 4) However, there is no issue as to whether
the books were published in 1997. Despite Favish's assertion that
he is not offering the substance of the allegations contained
therein as the predicate of the Motion To Compel Testimony, indeed
Favish clearly is relying upon the contents of the books as the
predicate of his motion. Favish quotes liberally from the hearsay
(p. 9-12) and asserts "[t]lhe book excerpts ... raise valid
concerns” and "[t]he book excerpts raise valid questions."
(Motion, p. 7) After quoting the excerpts, Favish asserts that
"[i]f the allegations in the books are true...", and ‘asks the
Court to order discovery and take action. (Motion, pg. 12) Thus,
it is clear that Favish is offering the documents to prove that
there are allegations and the contents of those allegations, not.
merely to show that the books have been published. In so doing, he
is offering inadmissible hearsay as the predicate of his motion.

Defendant objects to this inadmissible hearsay.

B. The Only Issue To Which Discovery Might Be Relevant Is
Whether The OIC Has Produced The Agency Records

Requested By Favish

Even were the Court to consider Favish's motion despite the
inadmissible hearsay, Favish begins with an incorrect premise. He
asserts, without any supporting authority, that "[t]he parties and

the court must be absolutely certain that any photographs produced
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by the government to this court on January 10, 2001 and later to
the public, are the pristine originals." Mot. at 3.? Favish's
fundamenfal error is that he does ndt understand FOIA.

Under the Act, a person may request a copy of specifically
identified agency records; if they are in fact possessed by the
government agency, and, unless one of the numerous exemptions
applies, the person is entitled to a copy of the document. Thus,

Favish's most basic obligation was to identify the records that he

sought. Kissinger v. Reporters Committee for Freedom of the Press,
445 U.S. 136, 157, 109 S.Ct. 1468, 103 L.Ed.2d. 774 (1980) ("The
FOIA requires the requester to adequately identify the records
which are sought.") (citing 5 U.S.C. § 522(a) (3} (A)). The OIC's
obligation was then to conduct an "adequate" search to locate the
requested record. éitizens Comm'n on Human Rights v. FDA, 45 F.3d
1325, 1328 (9th Cir. 1995).°

In a FOIA case, discovery is generally limited to
investigating the‘scope of the agency search for responsive
documents, and the agency's indexing and classification
procedures. See, e.g., Church of Scientology of Boston v.
Internal Revenue Service, 137 F.R.D. 201-202 (D.Mass. 1991);
Maynard v. CIA, 986 F.2d 547, 556 n. 8 (1°* cir. 1993), in which

the First Circuit denied a request for discovery as the agencies'

’Favish does not explain what he means by a "pristine
original." For purposes of this Opposition, we assume he means
the originals without alteration.

3rThe adequacy of the agency's search is judged by a standard
of reasonableness, construing the facts in the light most
favorable to the requestor. Zemansky v. EPA, 767 F.2d 569, 571
(oth Cir. 1985) {("The agency must: demonstrate that it has
conducted a search reasonably calculated to uncover all relevant
documents.')" 45 F.3d at 1328.

10
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affidavits demonstrated that their searches were adequate, relying
upon Gillin v. IRS, 980 F.2d 819, 823. (1st Cir.1992) (citing

Goland v. CIA, 607 F.2d 339, 355 (D.C.Cir.1978), cext. denied, 445

U.S. 927 (1980) (D.C. Circuit held that summary judgment without
discovery was appropriate where plaintiff made no showing of bad
faith sufficient to impugn agency's affidavit "which on its face
suffices to demonstrate that the [agency's] search for responsive
documents was complete"). Agency affidavits are "accorded a

presumption of good faith." safeCard Servs. v. SEC, 926 F.2d 1197,

1200-02 (D.C.Cir.1991). Furthermore, curtailment of discovery is

particularly appropriate where the court makes an in camera

inspection, such as in the instant action. See Laborers' Int'l

Union v. U.S. Dep't of Justice, 772 F.2d 919, 921 (D.C.Cir.1984)

(district court properly concluded public depositions were
inappropriate where no substantial questions had been raised to
the truth of the public affidavit).

Moreover, tﬁe type of discovery Favish seeks here -- that is,

his efforts to conduct his own investigation -- is precisely the

type of discovery that should not be permitted. See In Re
Schackelford, No. 93-25, (D.D.C. Feb.19, 1993) ("plaintiff's effort
to depose two former FBI agents, now retired, concerning the
purpose and conduct of the investigation of John Lennon over 20
years ago, is beyond the scépe of allowable discovery in a [FOIA]
action"). (A true and‘correct copy of the district court's order

is attached to this Memorandum.) See also RNR Enters. V. SEC, 122

F.3d 93, 98 (2nd Cir. 1997) (discovery appropriately denied when it

11
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was propounded for minvestigative purposzes").‘1 Further, discovery
is inappropriate when the questions are directed to the contents

of withheld materials. Pollard v. FBI, 705 F.2d 1151, 1154 (9th

Cir.1983) (district court did not abuse its discretion by refusing
to permit plaintiff to depose FBI agent because the questions were
directed to the contents of withheld. documents.) To the extent
that Favish seeks information by deposition as to the conduct of
the OIC investigation (as opposed to the search for records in
response to a FOIA request) or to the physical appearance of the
documents (which indeed goes to the content of the withheld
Polaroid photographs), Favish's discovery should be denied.
Indeed, as stated in the only case upon which Favish relies, Van

Strum v. United States EPA, 680 F. Supp. 349, 352 (D.Or. 1987),

"[iln general, the scope of discovery in an FOIA case is limited
to whether complete disclosure has been made by the agency in
response to the request for information." In Van Strum, discovery

was ordered when the plaintiff produced documents that created

“The waiver of sovereign immunity under the Freedom of
Information Act permits the Court to have jurisdiction to enjoin
the agency from withholding agency records and to order the
production of any agency records improperly withheld from the
complainant. 5 U.S.C. Section 552(a) (4) (B). (emphasis added) As
reflected in the Ninth Circuit's decision in Spurlock v. FBI, 69
F.3d 1010, 1015 (9th Cir. 1995), "[tlhe Supreme Court has
explained that “federal jurisdiction [to order disclosure] is
dependent on a showing that an agency has (1) “improperly' (2}
“withheld' (3) “agency records'.' Kissinger v. Reporters
Committee for Freedom of the Press, 445 U.S. 136, 150 (1980) .
“Unless each of these criteria is met, a district court lacks
jurisdiction to devise remedies to force an agency to comply with
the FOIA's disclosure requirements.' Department of Justice v. Tax
Analysts, 492 U.S. 136, 142 (1989).'" 69 F.3d at 1015. Thus, this
Court has no jurisdiction over agency records not withheld, or
documents not improperly withheld. Similarly, this Court has no
jurisdiction to determine how Mr. Foster was shot, where he was
shot, or whether allegations set forth in two books are "true" or
false, particularly when the allegations in the excerpts are
irrelevant.

12
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substantial doubt as to the agency's claim that certain types of
documents did not exist. Nothing like that has occurred here.

In ﬁhis case, the 0IC has not claimed that it was unable to
find the agency records that Favish requested -- the Polaroids
identified in the May 2, 1994 property receipt:. Rather, the OIC
has always maintained that it had the original Polaroids, although
it asserted that some were not subject to disclosure under FOIA.®

The OIC's Vaughn index set forth in detail what Favish
requested, what was searched, and the results of the search. (See
Joseph Declaration filed January 5, 1998 at pp. 5-12, and pp. 7-8
in particular as it relates to the Polaroids.) Thus, it is not
surprising that in his 1998 motion for summary adjudication -and
reply, and in his opposition to the OIC's motion for summary
judgment, Favish never raised the issue of the adequacy of the
search. Indeed, in the issues stipulated to by the parties in the
Stipulation entered on February 12, 1998, the only issues left to
be resolved were ﬁhether the disclosure of the withheld Polaroid
photographs could reasonably be expected to constitute an
unwarranted invasion of personal privacy and whether the OIC was
required to produce color copies of unredacted portions of
documents already produced if they were originally in color.
Thus, the adequacy of the search and the results of that search
simply were not and are not in issue.

In response to the Court of Appeals' remand, and this Court's
order that the originals be produced to the Court for its in

camera inspection, the OIC transferred custody of the Polaroids at

Indeed, color cépies of 8 of those Polaroids were produced to
Favish in 1998.

13
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issue to an FBI Special Agent who then transported them to the
Court's chambers for in camera inspection. (See Gellert
Declaration attached hereto®) To be entitled to the discovery he
seeks, Favish must demonstrate there is serious doubt about the
0IC's declarations which establish the Polaroids presented to the
Court in camera were in fact the agency records that Favish had
reqﬁested. Favish must raise some serious doubt that the
Declarations of Darrell M. Joseph and Karl N. Gellert are false.
He has completely failed to do so. Nothing in Favish's Motion
suggests that the OIC did not produce the originals of the ten
Polaroid photographs as required by this Court and nothing in the
two books which Favish submits as "evidence" suggests that the OIC

has not produced the originals to this Court.

C. Favish Failed To Impugn The OIC's Declarations

Establishing The OIC Responded To Favish's Request And
The Court's Order For In Camera Production

To show why discovery is needed in this case, Favish has
presented only the conspiracy theories of two journalists (whose
allegations are not the same.) It should be noted that many of the

assertions made in Ruddy's and Evans-Pritchard's 1997 books are

S0f the ten original Polaroid photographs still at issue,
Polaroids 3-5 in the top section bear the name Sergeant Edwards
7/20/93 on the back. (See Gellert Declaration; Property Receipt
at Exhibit II to Joseph Decl., pg. 46 and also attached for ease
of the Court to the Gellert Declaration). Copies of the backs of
all five Polaroid photographs bearing Sergeant Edwards' name
(with (b) (3) material redacted which Favish did not challenge)
were previously produced to Favish on January 5, 1998 at pp. 97-
99, 101-102 of Exhibit II to the Joseph Declaration. As to the
remaining seven Polaroid photographs still at issue, the property
receipt reflects Polaroids 1, 3-8 in the bottom section as having
been marked on the back "JCR 7/20/93""., JCR refers to John C.
Rolla (Report at 73-74; Gellert Declaration). Copies of the backs
of all eight Polaroid photographs bearing "JCR 7/20/93" (with
(b) (3) material redacted which Favish did not challenge) were
previously produced to Favish on January 5, 1998 at pp. 204-211
of Exhibit II to the Joseph Declaration.

14
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flatly contradicted by the evidence described in the OIC's Report
on Mr. Foster's death. Further, Evans-Pritchard's assertion that
FBI agenfs hid evidence from one of the prosecutors is simply
untrue. But there is no need for the Court to consider these
allegations regarding what occurred within the OIC in the fall of
1994 and the spring of 1995. Rather, Favish has failed to impugn
the OIC's declarations which on their face suffice to demonstrate
that the OIC's search for responsive documents was adequate and in
fact the OIC found the documents he requested and produced them to
the Court in camera. Therefore, this Court should deny Favish's
motion. See Goland, supra, 607 F.2d at 355.

Even if the facts asserted by the books upon which Favish
relies were taken as true, they do not raise any substantial doubt
that the OIC presented to the Court the original agency records
that Favish had requested. Both Ruddy and Evans-Pritchard stated
that the original death-scene Polaroids were in the OIC files.
Both Ruddy and EQans-Pritchard asserted that an enlargement of the
photographs that had been used during the investigation of
Independent Counsel Fiske was "blurry," and less clear than ones.
made for Miquel Rodriguez from the original Polaroids. Ruddy
asserts that this was so because the prior enlargement had been
made from a copy of the Polaroids rather than the originals, while
Evans-Pritchard claims that this was so because a "fraudulent”
photograph had been created by "touching up" the copy before the
enlargement was made. But neither asserts that the original
Polaroids were altered and neither asserts that the originals were
not in the OIC's possession. Thus, what is critically lacking from

Favish's supposed "showing" is evidence that the OIC did not
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produce the Polaroid originals or that the Polaroid photographs
identified by the OIC as the "originals" are something else.
Compare éellert Decl. at § 4. Therefore, Favish has no basis upon
which to ask for discovery.

D. Favish Failed To Show How The Testimony Of Rodriguez Or
Rambusch Could Be Relevant To The Present Case

For the testimony of either Miquel Rodriguez or Lucia
Rambusch to be relevant to this case, they would have to be privy
to information regarding the current OIC staff and how those
persons went about responding to Favish's 1997 FOIR request and
the Court's order for in camera presentation in 2001. Since both
individuals have been gone from the Office for nearly six years’,
neither of them have any relevant information as to these
questions. Thus, the Court should deny Favish's motion as the
information sought from the named deponents is irrelevant.

CONCLUSION

Discovery was closed in this case in 1997. Favish did not
seek to extend the discovery cut-off in 1998 in responding to the
OIC's motion for summary judgment and he has failed to set forth
any basis why discovery should be re-opened now. Therefore,
Favish's motion should be denied on this basis alone. In the
alternative, Favish's Motion should be denied because he has
failed to impugn the OIC's declarations, which are entitled to a
presumption of good faith, and which unequivocally state fhat the
Polaroid photographs were located and the originals were prodﬁced

to this Court for its in camera review. Moreover, he has failed to

Moreover, because Rambusch is not currently an employee of the
Department of Justice, it is unclear whom Favish wishes to compel
to obtain her testimony.
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show that Rodriguez or Rambusch would have any knowledge relevant

to whether the OIC produced the originals of the Polaroid

photographs. Favish's Motion To Compel Testimony should therefore

be denied.

DATED:

This 20% day of February, 2001.

ALEJANDRO N. MAYORKAS

United States Attorney

LEON W. WEIDMAN

Assistant United States Attorney
Chief, Civil Division

Sy A Al
JAN L. LUYMES 7
Assistant United States Attorney
Senior Litigation Counsel
Attorneys for Defendant
Office of Independent Counsel
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UNITED STATES DISTRICT COURT
FOR THE CENTRAL DISTRICT OF CALIFORNIA

WESTERN DIVISION

ALLANJ. FAVISH, )
) No. CV 97-1479-WDK (Ex)

Plaintiff, )

)

v. )

. )

OFFICE OF THE INDEPENDENT )

COUNSEL, )

)

Defendant. )

)

DECLARATION OF KARL N. GELLERT

I, Karl N. Gellert, pursuant to 28 U.S.C. § 1746, declare as follows:

1. T'am an associate independent counsel in the Office of Independent Counsel
Robert W. Ray, the Defendant in the captioned action. As part of my official duties, I
respond to requests under the Freedom of Information Act (FOIA), as well as to
litigation involving the Office, including the present suit brought under FOIA. I make
this declaration base‘d on my personal knowledge and my review of the records of the
Office,

2. As part of Favish's FOIA requests underlying this case, he sought copies of 18
Polaroid photographs that are described in a property receipt dated May 2, 1994. A copy
of that property receipt is attached to this declaration, (That property receipt was
included at page 46 of the Declaration of Darrell M. Joseph filed on January 5, 1 998.)
Ten of the Polaroids listed on the property receipt remain at issue in this case; those ten
are jdentified on the property receipt as number 3, 4, and 5 in the first group of five
Polaroids, and numbers 1, 3, 4, 5, 6, 7, and 8 in the bottom group of 8 Polaroids,
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